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STATE OF NEW YORK
STATE TAX COMI.IISSION

In the llatter of the Petition

of
AI,F'RED ROMNEY ATFIDAVIT OF T.{AILING

OF NOTICE Of DECISION
BY (CERTTFTED) lrArr

For a Redetermination of a Deficiency or
a Refund of Personal Income
Taxes under Article(s) 22 of the
Tax Law for the (Vear(s) 1964, 1965 & 1966

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the D'epartment of Taxation and Finance, over 18 years of

ager and that on the l9thday of January t Lg72, she served the wlthin

Notice of Decision (or Deterrninatlon) by (eertified) mall upon Harold iI.

Goldschmidt (representatlve of) the petitioner in the wlthin

proceedin$r by encloslng a true copy thereof in a seeurely sealed postpald

wrapper addressed as foLlows: Harold .f . Goldschr,nidt
61 Broadway
New York, New York 10006

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post offlce or official deposltory) under the exclusive care and cuetody of

the United States Post Office Department withln the State of l{ew York.

That deponent firrther says that the said addressee ie the (representatl.ve

of) petttloner herein and that the addrees set forth on saLd lrrapper ig the last

known address of the (representative of the) petitLoner.

Sworn to before me this

l9th day of ilanuarv ,  L972 .
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Please take not ice of  the S.d i l  
o f

the State Tax Commiss ion encloseto nerewrr ,n .

Please take fur ther  not ice that  pursuant  to  sect ion(  s)

- lm f the Tax Law any proceedlng
in court-td review an adverse decision must be commenced
wi th in  I  lh lh  af ter  the date of  th is  not ice.

Any inqui r ies concern ing the computat ion of  tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concerning any other rnatter relat lng hereto may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for rep1y.

Very t ruLy yourst

utL,6/,r-
lili l. Hlt
H e a r i n g  O f f i c e r

Pet i t loner I  s Repre sentat ive
Law Buretu



STATE OP I.IEW YORK
STATE TAX COM}'ISSION

In the Matter of the Petition

of

ALFRED ROMNEY

For a Redeterrnination of a Deflciency or
a Refund of Personal Income .
Taxes under arti"iet"J tt-- 

- 
of the

Tax Law for the (vear(s) !964, 1965 & 1966

AFFIDAVIT OP UAIIINC
OF NOTICE OF DECISION
BY (CERTTTTED) I.iAIt

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

agel and that on the l9thday of January , Ls72, she served the within

Notice of Decision (or Determination) by (certified) mall upon Alfred Romney

(representatLve of) the petitloner in the wlthtn

proceedinEr by encloslng a true copy thereof in a sectrrely sealed postpatd

wrapper addressed as follows: A1fred Romney
154 East 78th Street
New York, New York 10021

and by deposlting same enclosed in a postpald properly addressed rvrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew York.

That deponent firrther says that the sald addressee ia the (representatlve

of) petltl.oner hereln and that the address set forth on eaid wrapper ls the lact

known address of the (representatfve of the) petltLoner.

$worn to before me this

19tft day of 'January r  L912 .



STATE OF NEW YORK

STATE Tru( COMMISSION

In the Matter of the Petition :

o f

ALFRED ROMNEY : DECISION

for a Redetermination of a Deficiency :
or for Refund of Personal Ineome Taxes :
under Article 22 of the Tax Law for tlle :
Years L964,  1965 and.  L966.  :

Alfred Romney f i led a petit ion under section 689 of the Tax

Law for the redetermination of a deficiency in personal income taxes

under Art icle 22 of the Tax Law for ttre years L964, 1965 and L966.

There being no issue of fact and the petitioner having waived a

hearing, ttre case is submitted to the State Tax Commission for

decision on the basis of the file of the Income Tax Bureau \4tith

respect to said petit ion. Said f i le has been duly examined and

considered.

ISSUE

TLre issue in this case is wtrether it is the trust or the

,/ beneficiary wtro is taxable on distributions of stock by a mutual

fund which are received by the trust and turned over to the bene-

ficiary as current income of the trust wtren such distributions of

stock are taxable at capital gain rates.

FINDINGS OF FACT

1. The deficiency notice dated Apri l  L4, 1969, f inds that

petit ioner had addit ional taxable income as a result of the dis-

tr ibution of capital gains from two trusts. The increases in

income and in tax are as fol lows:



From "Henry" trust

From "Andrew" trust

Add.itional income

Mdit,ional tax due

Refunds due to trusts

"Henry" trust
"And.rew "trust

2-

L964

$8 ,895 .93

$8 ,895 .93

444 .80

1965

F9 ,9OL.44

15  , 746  . 30

$25  , 647  . 7  4

L ,282 .39

L966

$9 ,  107 .  37

L4 ,  026 .77

$23 ,  t34 . t4

1 ,156 .7 I

$118.  l s
230.67

$348 .82

plus

$1r8.3s $247 .23
'  

$1L8 :35  s515 .82

TLre additional tax due \^tas computed to be $2,883.90

in terest  o f  $476.18 to  the date of  the def ic iency.

2. The trusts in question were created by each of the petit ioner's

sons; Henry J. Romney and Andrew Romney. Tfiey $tere created in

the same d.ay, IAay 29, LgsB, and with the same trustee. Ttre "And,re!t"

trust was made up soIely of shares of tJ:e Abacus Fund and the "Henry"

trust was made up predominently of such shares. Ttre l i fe beneficiary

of both was the petitioner, A1fred Romney.

3. Each of the trusts in question distr ibuted to petit ioner the

total of the dividends and distributions which it had received during

ttre taxable years in question. Such distr ibutions consisted largely

of the stock cert i f icates which ttre trusts had received as distr ibu-

tions from the Abacus Fund as a return of capital on the Abacus shares.

Such d.istributions on the Abacus shares reduced the tax basis of the

Abacus shares to the trustee to zero in either years prior to the

years in question or in the years in question and ttre value of later

distr ibutions are taxable at capital gain rates.

4. Ttre trusts had the same administrative provisions among

which were the fol lohring: al l  capital gain taxes are to be paid out

of principal even though they may arise out of transactions of

exclusive benefit  to the income beneficiaries. I f  eapital gain

taxes are payable by the donor then the trustee shall reimburse

the donor out of princrp,a.L" The amounts received from liquidating
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distributions made by a corporation in the process of di.ssblut,lon

shall be allocated to principal. Dist,ributions in ttre stock of

the distr ibuting corporation shall  be al located to principal or

income in the sole discretion of the trustee. Furttrermore, directly

in issue here, is a provision with respect to distr ibutions reading

as follovls: "A11 dividends or ottrer distributions paid on any

securit ies held by the trust,ee, whether ordinary or extraordinary,

whether in cash, stocks, bonds or other property and including

dividends of wasting-asset corporations and capital gains distr ibu-

tions of regulated investment companies, shall be income, even

though such dividends or other distributions be regarded as a

return of capital result ing in reduction of cost basis or in

capital gain for tax purposes and regardless of whether such

dividends or distributions Eepresent or are charged against earn-

ings or capital of t tre declaring corporation. "

CONCLUSIONS OF LAW

Ttre petitioner is taxable on the capital gains received by

trim from the trust. A beneficiary of a trust is taxable on the

lesser of the amount he actually receives from tJ:e trust or the

amount of ttre "distributable net income" of. the trust. The value

of the shares of stock received by the beneficiary undoubtedly is

included in ttre amount he receives and tre will be taxable on that

amount unless'€l istr ibutable net ineome" is less. Ttre "distr ibutable

net income" of the trust is ttre taxable income of the trust whictr

in this case is the capital gain computed on the value of the s?rares

received. by the trust unless such capital gains are excluded. by the

speci f ic  prov is ions of  the s tatute ( r .R.c .  643 (a)  (3)  ) .  Such an

exclusion can be made only when the capital gains are al locable

by the trust instrument to the corpus of the trust and then only
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i f  ce r ta in  cond i t i ons  a re  me t  ( r . e . c .  5643  (a )  (3 ) ) .  r n  th i s

case, i t  is clear that the gains must be included in "distr ibutable

net income". Ttre provisions of the trust instrument which explic-

i t ly al locates to income alt distr ibutions on shares even though

result ing in capital gain for tax purposes necessari ly also al locates

to income the capital gai-n incurred by such distributions within

the meaning of  U.S.  Treasury Regulat ion L.643 (a)-g (a)  (1) .  Fur ther-

more, i t  is clear that the distr ibution of the shares to the

beneficiary necessari ly implies t*rat the capital gain incurred

by the trust on receipt of such shares was actually distributed

to the beneficiary within the meaning of U.S. Treasuql Regulation

L .643  (a ) -3  ( a )  ( 2 ) ,  ( see  a t so  U .S .  T reasu ry  Regu la t ron  L .643  (a ) -3  ( d )

Example (3) ). Ttr is is so despite the fact that the value of the

shares received and distributed by the trust may not be equal to

the capital gain realized by the trust because of a reduction in ttre

tax basis of assets held by the trust. (See U.S. Treasury Regulation

51.643 (a)-3 (d)  Example 3) .  f t re  fact  that  the Federa l  regulat ions

refer by example to cases where sales of assets are made by a trust

instead of eases wtrere the assets are retained by the trust can

make no difference and no authority or reason has been advanced

that there shoutd be a difference. Ttr is result is consistent with

practical i ty since the beneficiary who received the distr ibution

witl pay the tax and the trust,ee who is left with no income or

increase in assets wil l  not have to raise money to pay the tax.

l l tr is result is also to be expected. since if  the distr ibution was

an ordinary dividend, there would be no question that the bene-

f iciary would be taxable. Since the distr ibution is either tax

free (by reducing basis) or at capital gain rates because of the

financial status of the corporation t l le beneficiary wil l  benefit

to that extent but there is no reason to absolve him completety
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of tax at the expense of shifting the tax onto the trustee.

DECISION

Ttre petit ion is denied and the deficiencies are aff irmed

together with such j-nterest , if ?rr1lr as may be due under section 684

of the Tax Law.

DATED: Albany, New York
" F-atcotu.r?/f, /f 7e

J  , /

STATE TAX COMMTSSION

COMMISSIONER


